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3MaranbHicTh € (OPMOIO OpraHi3alii CyTOYMHCTBA, Ui SIKOI XapakTepHUMHU € YiTKe PO3MEKYBaHHS
(GyHKLIH 0OBUHYBaueHHS, 3aXHMCTY Ta BUPIIIEHHs CIIPaBU IO CYTi BIAMOBIAHO MiX MPOKYPOpOM (IIPUBAaTHUM
OOBHHYBauCHHMM, MOTEPIIINM), OOBHHYBaYCHUM, IIiIO3PIOBAHUM (3aXUCHUKOM) 1 cyaoMm (cynuero);
npouecyabHe PIBHONPAB’sL CTOPIH 0OBUHYBAYCHHS 1 3aXMCTY; POSIIIS] CIPABH IULSXOM MOJNEMIKH CTOPiH
nepeji He3aICKHHM Ta HEYNePEDKCHHM CyIOoM. 3MaraibHa 100yn0Ba CyIOBOTO MPOLECY € TapaHTiero
BCEOIYHOCTI 1 TOBHOTH, 3aKOHHOCTI Ta 0OIPYHTOBAHOCTI BUPOKY.

3MaranbpHICTh BU3HAYAE JIMIIEC CTAHOBUIIE CTOPIH y CHCTEMI KPHMiHAJIBHO-TIPOLECYIbHUX BiTHOCHH,
BCTaHOBIIIOE BHMOTY MIOAO 00CATY mMpaB Ta OOOB’S3KIB KOXHOI 3 KaTeropii y4acHUKIB KPHMiHAJILHOTO
MPOBAKCHHS, OTHAK cama Mo co0i1 BOHA HE Aa€ 3MOTH JOCATHYTH HOro MeTH Ta ()aKTUYHOI PIBHOCTI CTOPIH,
sIKa Ha ChOT'OJIHI B TIPAKTHIII 11 peaizallii Mae HU3KY MPOLECyaTbHUX MPOOIIeM.

[TpobneMu 3MaraabHOCTI Kpi3h NPU3MY JOKa3yBaHHS Ta JOCTIHKEHHS JOKa3iB y Teopii KpUMiHATBHOTO
MpoILeCyaJbHOTO MpaBa BUBYAIM AK BITYM3HAHI, TaK 1 3apyOiKHI BueHi, 30kpema: FO.M. I'pomeBwuii,
O.B. Kamutina, M.€. lllymuno, M.C. CrporoBuy, A.P. benkin, P.C. benkin, M.M. Kosryn, B.O.
Konosanora, I[1.A. Jlyninceka, B.T. Manspenko, M.A. Mapkym, M.M. Muxeenko, B.T. Hop, B.O.
[Monemroniko, M.M. IMonsHcbkuii, M.C. CTporosu4 Ta iH.

AHaIi3 3MiCcTy MPUHIUITY 3MaraibHOCTI, a TAKOX 3’ sICyBaHHS Mpo0i1eM HOro HOPMAaTUBHOTO 3HAUCHHS B
cCHCTeMi MMPUHIUITIB KPUMiHAIBHOTO CY04YNHCTBA.

[To-pizHOMY MiAXOATH A0 TPAKTyBaHHS MPUHIHIIB KPUMiHAILHOTO MPOIECY, B TOMY YHCITI TPUHIUIY
3MarajbHOCTI B HLOMY.

Ha gymxy M.C. CtporoBuya, sIKOTO BBa)KarOTh OJHUM 3 OCHOBOIIOJIOKHHUKIB BUCHHS TIPO 3MarajibHiCTh
CTOPIH Y KPUMIHAIBHOMY TPOIIECi, TPUHIIMIIOM 3MarajibHOCTI € Taka Mo0y0Ba CY/I0OBOIO PO3IIALY, B SKid
OOBUHYBau€HHs BiJJiIIEHO BiJ CyAy, KOTPHH BHpIIIY€E CIpaBy, OOBHHYBAa4YCHHS i 3aXHCT 3/1HCHIOIOTHCS
CTOpPOHAMH, HaJUICHUMH PIBHUMH NpaBaMH JJsl BiJICTOIOBaHHS CBOiX TO3HUIIM 1 CIpOCTyBaHHS TO3WIiH
MPOTHUJICIKHOI CTOPOHHU, MPHYOMY OOBHHYBaueHUH (IICYJHHUI) € CTOPOHOIO, SIKa KOPUCTYETHCS MIPaBOM Ha
3aXUCT; CyJly HAJICKUTh YIPABIIHHS MPOIECOM, aKTHBHE JOCITIKCHHS OOCTaBUH 1 BUPIIMICHHS caMoi
crpagw [3, . 189].

PeanizoByBaT NpUHIMII 3MarajlbHOCTI MOJKJIMBO Yepe3 Mpolec 300py JOKa3iB sKi € CKIIaJ0BOIO
YaCTHHOIO JOCITIJDKCHHS, TaKOoX 1X JOLIJIBHO PO3MJISLIaTH B OJHOYACHOMY 3ICTaBJICHHI MpeaMeTa
OOBUHYBauCHHS Ta MPEIMETa BUIIPABIAHHSA, 8 TAKOXK Kpi3b MPU3MY 3a0€3MEUCHOT0 MpaBa 0coOU Ha 3axXMCT,
pesysIbTaTOM SKOrO MOXe OyTH IOCTAHOBJICHHs BHIIPABLyBAlIbHOrO BHPOKy. Tum Ouibue, wWo B
nonoxeHHsix KIIK Vkpainu, siki Gesnocepe/iHbo BU3HAYAIOTH JOCIIKCHHs 10KasiB (cT. 357, ct. 358, cr.
359), 3MarasibHiCTh Ta plBHlCTb CTOle BIJIHOCHO peajizoBano [1].

BonHouac HaykoBIIi, SIKi JOCTKYIOTh [IeH HAlpsiM, CTBEPIIKYIOTh TIPO BiJICYTHICTh PIBHOCTI y MpaBax
CTOpPiH OOBHHYBAYE€HHS Ta 3aXUCTY MO0 iX 300py HE Ha KOPUCTh OCTaHHKOI. He3Baxkaroun Ha 3aKpirjieHy
PIBHICTB MpaB CTOpiH Ha 30UpaHHs Ta TOAAHHS 10 CyIy peded, JOKYMEHTIB, iHIIMX JI0Ka3iB, CTOpOHA
3axHCTy U Jjai pakTHYHO M030aBJieHa PiBHOT MOYIIMBOCTI CTOCOBHO 30MpaHHs Ta MOJAaHHS JIOKa3iB.

Bignosigao 1o cr. 93 KIIK Ykpainu, 3aXHCHUK MOKe JIMIIE iHIIIIOBATH MEpe]] CIIiTYUM, IPOKYPOPOM,
CIITYMM CYIICIO TPOBEICHHS CIIAUUX (PO3MIYKOBHX) Jii, HETVIACHUX CJI4UX (PO3IIYKOBHX) il 3 METOHO
OJICpKaHHS CIIPUATIMBOT JJIs 3aXUCTY JJ0Ka30Boi iHpopmarii [5].

[TepeBara cTOpOHM OOBHHYBAa4Y€HHsS IEpe]] CTOPOHOIO 3aXUCTy BHUPAXKAETHCS 1 B TOMY, IO OCTaHHS
TaKOXX YAaCTKOBO I[1030aBJicHa IpaBa 3/IHCHIOBATH JOMHMT CBigKa 1 B JOCYJOBOMY pO3CIiayBaHHI. 3a
3arajibHAM IIPaBUJIOM, JIOMTUT CBiJIKa M1 Yac JOCYI0OBOTO PO3CIiAyBaHHS MOKE 3A1MCHIOBATH JIUIIE CTOPOHA
OOBUHYBau€HHS, 1 JHIIE Yy BUHITKOBUX BHWIAJKaX JIOMYyCKAEThCS JIOMUT CBiJKa IHIIOK CTOPOHOIO
KPUMIHAIBHOTO TIPOBaJPKEHHS B XOJI1 JIOCYIOBOTO PO3CIIilyBaHHS B CyJIOBOMY 3acCiJJaHHI MicJsl 3BEPHEHHS 3
KJIOMIOTAHHSIM JIO CIITYOTO CYAII PO MpoBeaeHHs Takoro gonuty (ct. 225 KIIK Ykpaiun) [1].

BonmHouwac cTopoHa 3axucTy HajaiJleHa TPaBOM OTPUMYBATH BiJl YYacCHHKIB KPHUMiHAJIBHOTO
MPOBAHKEHHS Ta IHIINUX OCI0 3a TXHBbOIO 3T0JIO0 JIUIIE MOSCHEHHS, IKi, BiJAMOBIIHO 710 4. 8 cT. 95 KIIK, He €
Jokepenom soxasis [1]. Kpim Toro, Take nmpaBo € yMOBHAM, ajoke 3alekuTh BiJ BOJII ONHMTYBAHHX 0ci6 | i, HA
Bi/IMiHY BiJ| aHAJIOTI4HOTrO NIpaBa CTOPOHN OOBMHYBAaYEHHs, HIYMM He rapauTyeTses [4, ¢. 3].

HuHiniHs He3aXMILEHICTh CBi/Ka HEraTHBHO BILIMBAE HA 3MArajlbHICTb CTOPIH Yy JOCIIUKCHHI JJOKa3iB,
BPAaXOBYIOUM MOXJIHMBY IMOJQIbUIy 3MiHYy HOr0 IpOLECYalbHOrO —CTAaTyCy Ha MiJ03PIOBAHOIO
(o6BI/IHyBaquoro) Taxox He IMOKpaIlye CTaHy 3MaralbHOCTI cTOpiH HasBHa B HoBomy KIIK (cr. 225)
MOXIIUBICTb [OIIUTY CBiJKA 32 BIJICyTHOCTI CTOPOHH 3aXUCTY, SKILO Ha MOMEHT OO IPOBEICHHS XKOIHIN
0c00i He MOBIAOMIICHO PO Mi03pY Y KPUMiHATBHOMY MPOBaKeHHI [5].

3 MeTor yCyHEHHs 3a3Ha4yeHOl Koui3ii Ta 3a0e3medeHHs peamnizallii MpUHIMITY 3MarajibHOCTI IMiJ| 4ac
CYZIOBOTO cIijicTBa ¥ pIBHOMpPABHOI y4acTi CTOPIH Yy JOCHI/pKeHHI Jjoka3iB M.M. Mapkym nporonye
3aKpINUTH B 3aKOHI MPaBO CBifka OpaTH yuacThb y Mpolieci 3a yuacTi 3axucHuka [2, ¢. 83]. Ile HoBOBBemeHHS



MOXHA TIATPUMATH 1 MOTOAUTHUCH 13 IE€I0 MPOIMO3UITIEI0, OJHAK € HEOOXITHWM TOCHIUTH TaKy TO3HIIIO
IIUISIXOM YHEMOXKJIMBIICHHSI TIOTUTY CBiJlKa 0€3 yJ9acTi 3aXMCHUKA Y KPUMiHAJIEHOMY ITPOBAKCHHI.

HepiBHOIIpaBHUMH 3aJIUIIAIOTHECS CTOPOHU 1 B NUTaHHI O3HAHOMIIEHHS 3 MarepialamMH JIOCYIOBOTO
pO3cHiyBaHHs 10 HOTO 3aBEPIICHHS.

Tax, BiamoBigao mo cr. 221 KIIK Ykpainu, coigunii, mpokypop 3000B’s3aHi 3a KIONOTAHHSIM CTOPOHH
3aXKCTy, MOTEPIIOro, MPEICTABHUKA FOPUANIHOT O0COOH, CTOCOBHO SIKOI 3IIHCHIOETHCS MPOBAJKEHHS,
HajaTh iM MaTepiald OCYJOBOTO PpO3CIiTyBaHHA Ui O3HAHOMIICHHS, 32 BHHSATKOM MaTepialiB Ipo
3aCTOCYBaHHS 3aXO[[iB Oe3MeKH 00 Ocib, sIKi OepyTh y4acTh y KPUMIHAIFHOMY CYJOYMHCTBI, a TAKOX THX
MarepianiB, O3HAWOMIICHHS 3 SKHUMH Ha I cTamii KPUMIHAIHHOTO IPOBAKEHHS MOXKE 3aIllKOIUTH
JocymoBoMy posciiayBanHio [1]. HeBusnaueHnM Ta TakuM, 10 peajbHO YCKJIAHIOE MOKJIUBOCTI CTOPOHH
3aXHCTy IOJ0 O3HAHOMJIEHHS 3 MaTepiayiaMd JOCYJOBOTO PpO3CIHIYBaHHS, € TPAKTyBaHHS «MOXKe
3alIKOJIUTH JOCYJ0OBOMY PO3CIITyBaHHIO», IKE Ma€ OYTH JOOTPAIlbOBAHO Ta MAKCUMAIIbHO KOHKPETH30BaHO
3 METOI0 YHHUKHCHHS MPOIECYATBHIX 3JIOBXKHUBAHb 31 CTOPOHH OOBUHYBaYCHHS.

OTxe, 3aKOHOJAaBYO0 3aKPITUICHUH MPUHIUI 3MaralbHOCTI Ma€ HA3KY TPOOIEM MO0 HOro MPaKTHIHOL
peamizamii, fKi BHHHKAIOTh Yy MpOIECi AOCTiMKeHHS oka3iB. lle, mepmr 3a Bce, MiATBEPHKYETHCS 1
BUSIBIISIETHCS 'y 3aKPIMUICHUX KPUMIHATHHEM TIPOLECYATFHIM 3aKOHOM HEOJHAKOBHX YMOBaxX CTOPOHU
0o0BHHYBaueHHS Ta 3aXMCTY B pealizaiii mporecyalbHuX MeXaHi3MiB 300py J0Ka3iB, caMe 3a SKUX CTOPOHA
3aXUCTy OOMeKeHa B peaisarii ii mpaBa Ha OTPUMaHHS BCiX MOXKIIMBUX JIOKa3iB JOBEIEHHS HEBUHYBATOCTI
0co0H, 0OCTOIOBaHHI CBO€i TO3WIII, 3aXHWCTI TpaB, CBOOOJ Ta 3aKOHHUX IHTEPECIB MiA3aXMCHOIO, IO
3pEmITOI0 MPHU3BOAUTH O TEBHOI acuMeTpii y (OpMyBaHHI IMO3HWIIIH BUIPAaBIyBAJLHOTO XapakKTepy Ha
KOPUCTh OOBUHYBAJILHUX.

Oco0nmBO 1€ BIJYYTHO Ha CTajii JOCYIOBOTO PO3CIiTyBaHHS, B sKiil CTOpOHa OOBHHYBAa4YCHHS Ma€
BiJIMTOBI/THI TIPOIIECYaNIbHI IIEPEBAry IepPei CTOPOHOIO 3aXHUCTY.

[TpuHIMIT 3MaraabHOCTI Y KPUMIHATLHOMY MPOIECYaATbHOMY 3aKOHOJJABCTBI Ma€ HE JIMIIE HOPMATHBHO,
a # (aKTHYHO 3aKpPIMUTH BCTAHOBIEHY BiIOKPEMIICHICTh CTOPIH Ta iX PIBHICTH y 3MIHCHEHHI BiAMOBITHIX
TOIYCTHUMUX TPOIECYATbHUX il MIOJ0 MOKa3iB K (AaKTHUYHHX [JAaHUX, [0 B MPAKTHUIl KPUMIHAIBEHOTO
Cy[IOYMHCTBA CTaHE HaNiitHUM, e()EeKTHBHHM I1HCTPYMEHTOM 3a0e3ledYeHHs] 00’ €KTHBHOTO Ta IOBHOTO
TMOCT/DKEHHS JO0Ka3iB Ui BCTAHOBIIGHHS OOCTaBWH, IO MAlOTh B3HA4YeHHA [UIsI KPUMIHAIBHOTO
MPOBAKCHHS, IK YMOBH JIOCATHEHHS HOTO METH.
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