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MOHATTA TA CYTHICTb AOBI4YHOIO NO3BABJIEHHA BOJII
B KPUMIHAJIBHOMY NPABI YKPAIHU

Po3nymHs A. A.,
MazicmpaHm, kaghedpa ripasosHascmea, NYET;
Haykosul KepigHUK — dou. binokiHb P. M.

CphorogHi, BaXJIUBUM KPOKOM Yy PO3BHTKY HamIoi JIepIKaBH, i
JleMOKpaTH3allii Ta TymMaHizauii craga 3aMiHa CMEPTHOI KapH OLIBII M’SIKUM
TMOKAPAHHSAM — JOBIYHHMM I1030aBJIECHHSM BOJI. TeopeTHqHO HAYKOBL 0CI
HE JUMIUIA 3TOAM Yy BU3HAYCHHI JAHOTO MOHSTTS TA 3°CYBAHHI YH CIIPaB
1e [IOKapaHHs € TyMaHHIIINM JUIs 3aCyJDKEHNX oci6. [IpakTnyno — goBiuHE
no30aBieHHs BOJi, 5K BHJA HAHCYBOpILIOrO IOKapaHHs, MOTpeOye
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MOKpAIleHHS Ta BJIOCKOHAJICHHS YMOB TPUMAaHHS 3aCyJDKCHUX Ha MEBHUN
TEpMiH Ta TOBIYHE yB’SI3HEHHA OCi0.

JocmimKeHHsIM TIOHSTTS Ta CYTHOCTI JOBIYHOTO TO30aBJICHHS BOIII
3aiMaJIACs TaKl HAYKOBIIi: A. X. CrenaHriox, L. I. Kapmerip,
JI. O. Mocrenantok, M. @yko, H. 1. Kapmadosa, C. {. bypma, M. A. Jleiinera,
0. O. XaitHoBcekuit, O. Xpyctuipka, 0. FO. Oequmma.

MeTtor0 poOOTH € AOCTIMKEHHS IMiIXOMIB HAYKOBIB 10 PO3YMIHHS
MOHATTSA JOBIYHOIO I1030aBJICHHS BOJI, 3°SCYyBaHHS CYTHOCTI Ta
0COOJIMBOCTEW JAaHOTO BHUJY IMOKapaHHsS BilMoBimHO M0 KpumiHanbHOTO
KOJIeKCy YKpaiHu.

Ha croromuimnHi 1oBIYHE 1030aBIEHHS BOJII BU3HAYEHO SIK HAWTSHKUYUI
BUJI TIOKapaHHsl, 110 nepeadadeHo KpuMinaabHuM KogekcoM Ykpainu. Tak,
B CT. 64 3a3HayeHO, 110 OOBiYHE I1030aBJIEHHSA BOJI BCTAHOBIIIOETHCA 3a
BYMHEHHS 0COOJIMBO TSHKKHX 3JIOUMHIB 1 3aCTOCOBYETHCS JIUIIC Y BUMAIKAX,
cnemianbHO mependadeHux UM KoJekcom, SKIIO cyl HE BBaXKae 3a
MO KJIMBE 3aCTOCOBYBATH M030aBJICHHS BOJII Ha NIEBHUIA CTPOK [2, c. 64].

KoHKpeTHOro BU3HAYEHHS JOBIYHOTO MO30aBJICHHS BOJII KOJEKC HE
Ha/lae, TOMY pi3HI aBTOPH TPAaKTYyIOTh HOTro 3 PI3HHX MO3MLIA Ta
BU3HAYAIOTh SK KPHMIiHAJIbHE IOKAapaHHs, CUCTEMY 3aXOJiB BIUIMBY Ha
0co0y, GopMy OOMEKEHHS IpaB OCOOH, a TAKOX SK CKJIAJ0BY 3arajbHOI
JUSIBHOCTI TPEJCTABHHMKIB TICHITCHILIAPHOT CUCTEMH MO0 3IMCHEHHS
€/IMHOI IeP’KaBHOI TONITHKY Y cepl BUKOHAHHS KPUMiHATBHHUX MOKapaHb.

3okpema, JI. O. MocTenaHiok BBakae, IO JOBIYHE IM030aBICHHS
BOJII — 11€ HAWTSDKYMIA BUJ OCHOBHHUX ITOKapaHb, SKE MOXHUTTEBO 130JII0€, Y
CIeIiaJIbHO-BUKOHABYMX YCTAaHOBAX, 3aCy/DKEHY 0CO0y Bij CyCHUIbCTBA. 3
TOYKH 30pYy 3aKOHOJIABCTBA, 1€ BU3HAuUeHHA BijgoOpaxae ct. 50, 63, 64
KpuMiHanpHOrO KOJEKCY YKpaiHu, ajpKe € TUM 3aX0JI0M NpPUMYCY, SKHH
CIPSIMOBAaHUM Ha BUHHY 0COOY y BUMHEHHI YMHCHOTO OCOOJHBO TSXKKOTO
3JIOUMHY Ta TOJISTa€e y 130JIA10i1 3aCyPKEHOr0 Ha OE3CTPOKOBHU TEPMIH y
CHeMiabHO BU3HAUYEHUX yCTaHOBax [6].

M. dyko 3a3HauaB: «I3o0ssrris 3aCyJUKEHOTO BIIL 30BHIIIHBEOIO CBlTy,
BiJl YChOT'0, III0 MOTHUBYBAJIO 3JIOYMH, BiJl CHIIBHHKIB, IO CHPHUSIM HOTO
CKOEHHIO.  [30JsI0i1  3acy/KEHHMX  BiJI  pEIITH  3aCY/DKCHUXY.
A. X. CrenaHiok, J0JaBaB, II0 OKPIM 130JiAIlil, BaXJIHUBOI CKJIAJI0BOIO
TAKOTo yB’sI3HCHHS € BUIIPABIICHHS 3aCyDKeHHX [5, ¢. 214].

3aKOHOJABUO, JaHWA BHJI TOKApaHHS CYJ 3acTOCOBYE JIMIIEC Y
BUTIAJIKY, SIKIIIO0 BOHO BKa3aHe B CaHKIIT cTarTi (YactuHH cTatTi) Oco0IuBOi
gactuan KK. Okpim Toro, noBiuHe mNO30aBIICHHS BOJI IMPH3HAYAETHCS
Cy/ZIOM JIMIIIE 33 OCOONHMBO TSDKKI 3JIOYMHH. Tak, JO TaKuX BiTHOCITH
3JI0YMHHU, nepeadadeHi ctartsamu 112, 9. 2 ¢r. 115, 4. 3 ¢1. 258, cT. cT. 348,
379, 400, u. 4 ct. 404, 9. 2 cr. 438, u. 2 cT. 439, 9. 1 ct. 442, cT. 443 1
SIBJIIIOTH COOOK0 HACTYITHUH TIEPEITK:
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— TIOCSTAaHHS Ha JKHATTS JEPKABHOTO UM TpoMajcbkoro misga (ct. 112
KK VYkpaian);

— yMHUCHe BOHMBCTBO 3a OOTsKyroumx obOctaBuH (4. 2 cr. 115
KK VYkpainn);

—  TEePOPUCTHYHHI aKT, 10 NPU3BIB 10 3arubOeni moguau (4. 3 cr. 258
KK VYkpaian);

— TIOCATAaHHS HA JKUTTS TpAIliBHUKA NMPaBOOXOPOHHOTO OpraHy, 4ieHa
rpOMajchKoro (GopMyBaHHS 3 OXOPOHHM TPOMAJCHKOTO MOPSAKY 1
JICP’KaBHOTO ~ KOPJOHY  a0o  BiliChKOBOCHY»x)OOBIs  (cT. 348
KK VYkpainn);

— TOCATaHHS Ha KUTTS CyJJi, HAPOJHOTO 3acilaTelisl Yd HPUCSIKHOTO Y
3B’S3Ky 3 iX MiSUTBHICTIO, TOB’S3aHOI0 13 3IMCHEHHSM MPAaBOCYIISL
(ct. 379 KK Ykpainn);

— TOCATAaHHS Ha JKUTTS 3aXMCHHUKA YW TPEJCTaBHUKA OCOOH y 3B’SI3KY 3
MUSUIBHICTIO, TIOB’S3aHOI0 3 HaJaHHSAM NpaBoBoi mormomoru (ct. 400
KK VYkpaiun);

— Omip HAaYaJbHHWKOBI YW 1HIIH 0cOo0i, sIKa BUKOHY€E TOKIaJeHI Ha Hel
000B’sI3kM 3 BIHCBKOBOI CiIy’kOM, a0o0 mNpUMyIIyBaHHS iX [0
MOPYIICHHS! UX O0OB’SI3KiB, SKIIO BOHM OYJIM TMOB’S3aHi 3 YMHCHUM
BOMBCTBOM HaydajbHHKA 200 IHIIOI 0COOM, SIKa BUKOHYE OOOB’S3KH 3
BilicbKoBO1 ciyx0u (4. 4 cT. 404 KK Vkpainn);

— TOpYUICHHS 3aKOHIB Ta 3BHYaiB BiHHM, IOE€IHAHE 3 YMHCHUM
BOMBCTBOM (4. 2 cT. 438 KK Ykpainn);

— 3acTOCyBaHHSI 30pOi MacoBOTO 3HUINEHHS, SKIIO BOHO CIPHYMHUIIO
3aruOens mozei abo iHmn TspKKi Haciaku (4. 2 cr. 439 KK Ykpainn);

— renouw (4. 1 ct. 442 KK Vkpaiun);

— TOCSATaHHS Ha TNPEJACTaBHMKA  1HO3eMHOi  nepxkaBu  (cT. 443
KK Vkpaiun) [2].

[opiBHtotoun nanuii mepemik 3 monepenHiMm KK VYkpainm, moxHa
BiJI3HAYUTH, 110 3aKOHOJABCTBO CTAJI0 TYMaHHIIIMM Ta CKOPOTHJIO BUJIU
3JIOYUHIB, SIKI TSATHYTH 3a COOOK JOBiUHE M030aBJICHHS BOJI, Maibke B
TIOJIOBUHY.

Crarrero 64 KpuMiHaIbHOTO KOJIEKCY BU3HAYCHO BHUEPITHE KOJIO 0Ci0,
J0 SIKUX MOXKE TpU3HAuYaTHUCS JaHWK BWJ TOKapaHHA. Tak, MpU3HAYUTH
JIOBIYHE 11030aBJICHHS BOJII HE MOXYTh:

a) 10 0ci0, sIKi BYMHWIM 3JI0YMHHU Yy Billi 10 18 pokiB, HaBiTh y TOMY
BUTIAJIKy, SKIIO Ha MOMEHT IIOCTaHOBJICHHS BHPOKY BOHH JIOCSITIIN
TTOBHOJIITTS;

0) 1o oci0, 10 BUMHWJIM 3JIOYMHHM Y Billi moHaa 65 pokiB. Y pasi
BUMHEHHS 3JIOYHHY OCO00I0 JI0 JOCATHEHHS HEI0 65 pOKiB, BOHA MiJIATAE
JIOBIYHOMY I1030aBJICHHIO BOJII 1 TOMi, KOJM Ha MOMEHT ITOCTaHOBJICHHS
BUPOKY ili BUIIOBHHJIOCS MTOHA]] 65 pOKiB;
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B) 10 KIHOK, sIKi OyJIM BariTHUMH IIiJl YaC BYMHEHHS 3J0YMHY a00 Ha
MOMEHT IOCTAQHOBJICHHS BHPOKY, HE 3Ba)KalOUM Ha CTPOK BariTHOCTI [2,
c. 64].

Oxpemo crij 3a3Ha4nTH, MO 0co0a, siKa BiOyBae MOKapaHHSA y BUIL
JIOBIYHOTO TI030aBJIEHHS BOJI, 32 BTedy 3 MICIl 1030aBIeHHs BoJi abo 3-
T BaPTH MiUIIrae KpUMiHAJIBHIH BiiIOBinanbHoCT 32 cT. 393 [3].

‘OkpiM TOro, K0Ci TPUBAIOTH AMUCKYCii MK HAYKOBLSIMH 3 HPHBOIY
JOLIIBHOCTI Ta TYMaHHOCTI JIAHOTO BHJIy IIOKApaHHs JUIsl HAIIOI JeP)KaBH.
BinpuricTe aBTOPiB MO3UTHUBHO CTABIATHCS OO TAKOrO BHIY IOKapaHHS,
aJKe BBaYKAIOTh HOro Halle()eKTHUBHILIMM y O00pOTHOi 13 3m0unHHICTIO. [HII
K HamoJsraloTh Ha TOMY, IO JOBiYHE MO30aBICHHS BOJIi MPHUITYCTHMO
nuie 11 gonoBikiB. 1. 1. Kapneup cTBepmxye, o naHuii BUA MOKApaHHS €
aMOpaJIbHUM Yy 3aCTOCYBaHHI J€pPKaBOIO, 1110 TATHE 33 COOO0 JUIIE AOBIYHI
MYKH, a He BUNpaBIeHHs. «MoXHa HABITh 3aCyMHIBaTHCS, — 3a3HAYa€ BiH
Jam, — IO TyMaHHIIe — PO3CTPUIITH JOAMHY 3pasy INCIsL CyAy 4YH
npuUpeKkTd ii Ha HOBIJIBHy i My4yeHUIBKY cMepTh? Tomy 3amiHIOBaTH
CMEpTHY Kapy JOBIYHUM YB’SI3HEHHSIM — HE 3HAUUTh POOUTH 0OPO» [6]

ToMy, BHOKpEeMHMO OCOOJMBI YMOBH, IO MepeadadeHi IJis >KiHOK.
3akoHOJaBCTBO, 30KpemMa, cT. 151-2 KpumiHanbHO-BUKOHABYOTO KOJIEKCY
VYkpainu nependavae psj TakKux 0coOJuBOcTel. BH3HAauYeHO, MO JKIHKH,
3aCyJDKEH1 10 JOBIYHOTO M030aBJICHHS BOJi, PO3MIIIYIOTHCS, SIK IPABHJIO, Y
CEKTOpaxX CEPEeIHbOrO PiBHS OE3MEeKH BHIPABHUX KOJIOHIH MiHIMAJIBHOTO
piBHs Oe3MeKH i3 3araIbHUIMH YMOBaMH TpuMaHHs [1, c. 151].

[opsimox 1 yMOBH BHMKOHAaHHS Ta BigOyBaHHA MOKAapaHHS y BHII
JIOBIYHOTO  1Mo030aByieHHss Boji  Bu3HaueHi cr. 151  KpuminaneHo-
BUKOHABYOTO KOJEKCY YKpaiHu. 30Kpema, 3acyipKeHi, sKi BigOyBarOTh
MOKapaHHs Yy BHUJI JIOBIYHOTO T[030aBJICHHS BOJI, PO3MIIIYIOTBCS B
NPUMIIIEHHIX KaMEepHOTO THUIY, SIK MPaBHJIIO, 1O JIBi 0COOM 1 HOCSTH OJIAT
CHeianbHOro 3pa3ka. 3a 3asBOI0 3aCy/DKEHOTO Ta B IHINIMX HEOOXiJIHUX
BUTIAJIKaX 3 METOIO 3aXHCTY 3aCy/P)KEHOTO BiJI MOMIIMBUX TOCSATaHb Ha HOTO
KUTTS 3 OOKY 1HIIMX 3aCY/PKEHHX UM 3a00iraHHsl BAMHEHHIO HUM 3JI0YHHY
a00 3a HasIBHOCTI MEIMYHOI0 BUCHOBKY Ta IIOCTAHOBU HavajbHUKA KOJIOHIT
HOro MOXKyTh TpUMAaTH B OJMHOYHIA Kamepi. 3acy/pKeHl JI0 JTOBIYHOTO
1030aBJICHHsI BOJI 3aJTy4ar0ThCsI J0 MPalli TUIbKK HA TePUTOPIiT KooHil [4].

[lincymoByroum, HEOOXiTHO 3a3HAYMTH, IO 3aCTOCYBAaHHS MOKapaHHS
y BUDJIAII JOBIYHOTO 1MO30aBJICHHS BOJI, SK HAHCYBOPIIIOr0 HOro BUY,
BU3HaueHOro KpumiHaibHUM KOAEKCOM YKpaiHW, nepeadadyeHo JMie 3a
NEeBHI BUJM OCOOJHMBO TSHKKMX 3JIOYMHIB, MEPEINiK SKAX € BHUYCPITHUM Ta
3aKOHOAABUO  3aKpIIUICHMM. 3  BUINE3a3HAUYEHOTO  BWIUIMBAE, IO
BU3HAUEHHSI CaMOT0O TIOHSTTS Ta CYTHOCTI BHUKOHAHHS MOKapaHHS y BUJI
JIOBIYHOTO T030aBJICHHS BOJI € JUCKYCIHHMM cepe]] 0araTboX HAyKOBIIIB,
SK1 TIParHyTh HOTO TEOPETUYHOTO OOTPYHTYBAHHS, a/Ke Take TOKapaHHs €
BIJIHOCHO HOBHUM B YKpaiHCbKOMY 3akoHOmaBcTBi [6]. Tomy, moci iHCTHTYT
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JIOBIYHOTO T1030aBJICHHS BOJI MOTPpeOy€e IPYHTOBHOTO aHATI3y Ta BUBUCHHS
Ha TEOPETUYHOMY piBHI, a TaKOX YJIOCKOHAJICHHS YMOB TPHUMAaHHS
3aCyPKEHUX — Ha TIPAKTHIIL.

Ha mamry mymky, naHuil BUA TOKapaHHS € e()eKTHBHUM DILICHHSIM Y
00poTHO1 13 HAUTSHKYMME 3JI0YMHAMH Y HAIIOMY CYCIIUTBCTBI SIK JUIA
YOJIOBIKiB, TaK 1 IS JKIHOK. AJDKe, 130JFOI0YMCH BiJl 30BHIIIHBOTO CBITY,
3JI0YMHELb HE JIMLIC OTPUMYE [OKApaHHsl, a i Mae Haroy NpoaHatizyBaTy
CBOi BUMHKM Ta MOMJIMBICTH BHUIPABUTHCS, TUM CaMHM, BiJIOBITHO 1O
3aKOHOAABCTBA, MPOKJIACTH LUIAX HA BOJIO. 3 TMCHUXOJOTIYHOI TOUKU 30Dy,
CYBODICTh [aHOTO TIOKApaHHS CTUMYJIOE 3aKOHOCIYXHSHY IOBEIiHKY
IHIITMX TPOMAJISH.
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